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Venous disease and medical malpractice: A peek
inside the playbook of a plaintiff ’s attorney
O. William Brown, MD, Bingham Farms, MichiganThe decision of a plaintiff ’s attorney to accept a medi-
cal malpractice case is predicated upon multiple factors.
These consist not only of whether or not the attorney is
likely to prevail, but also upon the financial risk-reward
ratio for the attorney. Once an attorney accepts a case, he
now embarks upon the task of convincing a lay jury that his
client has been injured as the result of a physician’s negli-
gence. To prove his case, an attorney relies upon expert
witnesses as well as several common trial techniques. It is
important that physicians understand the “anatomy” of a
law suit if they are to assist their defense attorneys in
providing a successful defense. This article outlines many of
the strategies and techniques utilized by plaintiff ’s attor-
neys. In addition, several recommendations are made to
defendants and defense experts concerning how to best
defend a medical malpractice suit.
To prevail in any medical malpractice suit, a plaintiff ’s
attorney must establish four elements. The first element is
that a physician patient relationship existed between the
patient and the defendant physician. Second, the attorney
must prove that the physician violated the standard of care.
Third, the attorney must prove that the breach of the
standard of care was the proximate cause of the patient’s
damages. Finally, the plaintiff ’s attorney must prove that
the patient did, in fact, suffer damages. Unlike a criminal
proceeding where the standard of proof is beyond a reason-
able doubt, in a medical malpractice case, the standard of
proof is by a preponderance of the evidence, meaning that
more likely than not the defendant physician committed
malpractice.
At first glance it would appear that determining the
presence or absence of the above elements would be a
relatively straight forward process. However, when dealing
with the legal system, nothing is straight forward. Consider
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doi:10.1016/j.jvs.2009.03.054the case of a vascular surgeon who, at a party, is told by a
female guest that she has been experiencing occasional leg
swelling over the past 3 months and asks the vascular
surgeon if this sounds like anything serious. The vascular
surgeon tells the guest that it does not sound like anything
serious but suggests that the guest see her medical physi-
cian. The guest fails to see her physician and dies of a
pulmonary embolus 1 week later. If the woman’s family
files a medical malpractice suit, the crucial question be-
comes, “Did the discussion between the physician and the
decedent establish a physician patient relationship”? Most
physicians would argue that no relationship had been es-
tablished, but if the plaintiff ’s attorney can convince a jury
of lay people that the decedent relied upon the vascular
surgeons’ assessment that the guest’s concern was nothing
serious, it does not matter what anybody else thinks. In
most cases involving medical malpractice, the law is what
the jury says it is.
Similarly, all too often, the jury determines the standard
of care based not upon the appropriate medical literature,
but rather upon which expert it “likes” the most. A recent
article concerning trial tactics for vascular surgical cases
notes, “Jurors are likely to believe and accept the testimony
of medical experts whom they find credible and appealing
on the witness stand, even though they may not fully
understand their testimony.”1 Similarly, jurors tend to reject
the testimony of medical experts that they find unappealing.
The element of proximate cause is also, at times, diffi-
cult for some jurors to understand. Simply, proximate cause
means that the act or omission of the defendant physician
directly resulted in the damages suffered by the plaintiff.2
For example, assume that a patient who underwent an
inferior vena cava (IVC) reconstruction dies on the first
postoperative night. At autopsy, a retained sponge is found.
Although the retained sponge does constitute malpractice,
there can be no recovery for damages based upon the
presence of the sponge because the retained sponge did not
cause the patient’s death.
FINANCIAL CONSIDERATIONS
Even if the plaintiff ’s attorney believes that he can prove
all four elements of a malpractice suit, he must also decide if it
is financially worthwhile to take the case. In a recent article,
lawyers were reminded that “it should be underscored that,
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an investment of time and money should pay off.” Specifically,
the decision made by the plaintiff ’s attorney whether or not to
accept a case is often predicated upon the attorney’s interview
with the client, the initial case investigation, and the review of
medical experts as to the viability of the case. The plaintiff ’s
attorney must decide if he/she believes that the damages are
significant, and that there is at least a 50% likelihood of a
favorable outcome by settlement or jury verdict. Most plain-
tiff ’s attorney understand that a vascular surgeon is neither a
guarantor nor an insurer against a bad outcome occurring as
the result of the treatment of a vascular patient. In addition, it
is a well known legal principal that a vascular surgeon may not
be held liable for an honest mistake in judgment.2 Conse-
quently, the attorney must determine if the plaintiff ’s injuries
are the result of malpractice or simply a maloccurence.
Most vascular surgeons believe that this determination
is made by the medical expert who eventually testifies for
the plaintiff at trial. However, in many cases it is not the
eventual plaintiff ’s expert, but rather a nontestimonial
vascular surgery consultant that makes this determination.
These nontestimonial experts are usually retired vascular
surgeons who do not wish to testify for the plaintiff at trial,
but are happy, for a price, to review and outline the case for
the plaintiff. This practice of hiring nontestimonial vascular
experts explains the inability of a subsequent plaintiff ’s
expert to adequately convey the plaintiff ’s theory of the
case to the jury at trial. Interestingly, one legal article
suggests that “a medical school professor of vascular sur-
gery with a sound knowledge of diagnosis of the diseases
and disorders, which afflict the vascular system and their
surgical treatment–even with limited clinical and surgical
experience–should work out well as a consultant.”1 The
article goes on to suggest various agencies that provide the
names of these types of experts.
If the plaintiff ’s attorney decides that he/she will be
able to establish a case of negligence against the vascular
surgeon, the attorney must next decide if filing the law
suit is a sound business decision. Most attorneys rely
upon the use of a damage assessment sheet to determine
the value of a case. Every possible cause for recovery is
explored and carefully calculated. These causes for recov-
ery are often grouped under the main headings of “pain
and suffering”, “loss of enjoyment of life”, “mental and
emotional distress”, “medical bills and expenses”, “loss
of consortium”, and “lost wages”. As you can see, deter-
mining the value of a case is not the result of throwing a
dart at a board full of numbers, but rather a precise
numerical calculation. Furthermore, it must be taken
into consideration that the time between the filing of a
complaint and the conclusion of a trial may be up to
three years. If the verdict is appealed, an additional 2
years is often needed to fully resolve the case. The
plaintiff ’s attorney must determine if he/she can con-
tinue to advance the funds necessary to purse the case
over this extended period of time. The usual vascular
surgical malpractice case requires 1500 attorney work
hours and an additional $80,000 in fees.1 Furthermore,the attorney must decide whether or not the plaintiff ’s
case falls within the “recovery profile” of a vascular
surgery case. Plaintiff ’s attorneys will review the various
local and national legal journals to see what types of
vascular surgery cases have resulted in significant awards.
Therefore, even if a vascular surgeon is guilty of negli-
gence, if the damages are not severe enough, or the client
does not appear as a sympathetic figure, the attorney may
choose not to accept the case. Conversely, an attorney
may accept a case when the presence of negligence is not
clear, but the plaintiff is sympathetic and has sustained
significant damages.
THEORIES OF RECOVERY
If the plaintiff ’s attorney does decide to accept the case,
his theory of recovery will usually focus on one of several
common themes. One recurring theme is the lack of in-
formed consent. A note in the chart stating “risks and
benefits of the planned procedure were discussed with the
patient” does not constitute informed consent. Five basic
components must be contained in every informed consent
note; (1) the diagnosis, (2) the planned procedure, (3) risks
and benefits of the procedure, (4) alternatives to the
planned procedure and their risks and benefits, and finally,
(5) the natural history of the disease if nothing is done.2 In
addition, the vascular surgeon must inform the patient of
any material fact that might affect the patient’s decision to
proceed with therapy. In many states, obtaining informed
consent is a non delegable duty meaning that only the
surgeon performing the procedure, not the resident, not
the physician’s assistant and not even the surgeon’s partner
can obtain consent. Informed consent is not the same as a
consent form. A consent form simply protects a vascular
surgeon against a possible charge of civil or criminal bat-
tery. This, however, is an extremely important safeguard
since a vascular surgeon’s medical malpractice insurance
policy does not cover civil battery.
Possible breach of other duties besides informed
consent will also be evaluated. These include the duty to
obtain the patient’s medical records, the duty to perform
a thorough history and physical, and the duty to perform
appropriate tests. For those of you who have had the
unpleasant task of reading a law suit complaint you will
also recall that there is usually a laundry list of other
allegations made by the plaintiff ’s attorney. These often
have nothing to do with the case at hand but reflect the
attorney’s concern that he/she will forget something
and not be allowed to plead it at the time of trial. As you
can see, the filing and the pursuit of a medical malprac-
tice suit involving the negligent treatment of a patient
with venous disease is more analogous to a well scored
symphony than an impromptu jam session.
FRAMEWORK OF A MEDICAL MALPRACTICE
SUIT
The opening movement of this symphony in most
states is the filing of a complaint. In states such as Michigan,
a Notice of Intent must be filed prior to the filing of a
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up letter”, that is, “pay me some money or I will file suit
against you.” Once the complaint and the defendant’s
answer to the complaint (which of course denies all of the
absurd allegations in the complaint) have been filed, the
next step is discovery. During discovery, the plaintiff ’s
attorney attempts to determine the defenses that the defen-
dant physician will assert. He/she does this by requesting
that interrogatories be completed by the defendant physi-
cian and by obtaining discovery depositions.
Interrogatories are simply written questions that the
plaintiff ’s attorney submits to the defense attorney for the
defendant to answer. Many of these questions have abso-
lutely nothing to do with the case at hand. However, the
plaintiff ’s attorney is permitted to ask for any information
that is relevant and not privileged. “Relevant” is usually
defined as anything that tends to make a material fact of the
case more or less likely to be true, although it may be
difficult to understand how the number of children that
you have, or whether or not you have been divorced could
have any bearing on a material fact of a medical malpractice
case. In truth, with the filing of the interrogatories, the
plaintiff ’s attorney is attempting to obtain as much infor-
mation about the defendant physician as possible, and then
deciding how he/she can utilize that information against
that physician. Most often the responses to the interroga-
tories consist of “see answer to complaint”, or “the defen-
dant neither admits nor denies the assertion in the question
posed.” At first glance, interrogatories appear to be quite
onerous; however, they are only a minor irritation when
compared with the discovery deposition.
The discovery deposition is the one and only chance
that the plaintiff ’s attorney will have to obtain testimonial
information from both the defendant and his/her medical
experts. It provides the plaintiff with the opportunity to
“nail down” the defendant’s opinions regarding the case
and therefore minimizes the chance of surprise testimony at
trial. It also allows the plaintiff ’s attorney to ascertain how
well these physicians will relate to the jury. The attorney
will determine if the witnesses are friendly or acidic, relaxed
or impatient, confident or arrogant, to the point or loqua-
cious, straightforward or evasive, impartial or attempting to
champion a cause.1 They will also determine if the defense
witnesses are prey to various techniques of cross-examination
such as baiting and impugning. Belligerent and inarticulate
defense witnesses may lead the plaintiff ’s attorney to push
for a jury verdict, whereas dynamic and communicative
witnesses may induce the pursuit of a settlement. Prior to
taking the deposition of the defendant or one of his/her
experts, counsel for the plaintiff will perform an extensive
review of these physician’s credentials. This will include not
only the mandatory Google search, but also a thorough
review of the witnesses’ curriculum vitae including any
articles that appear to cover the subject of the law suit. An
attempt will be made to review all of the witness’s past
depositions and trial testimony. In addition, a search will be
made for any possible legal problems the witnesses may
have had in the past. This will include both medical and nonmedical matters. It is not unusual for a plaintiff ’s attorney
to delve into a witness’s personal issues in an attempt to
unsettle the witness and provoke him/her into making an
inappropriate statement. Furthermore, a plaintiff ’s attor-
ney may query a witness as to why he has not progressed in
academic rank, or why he has not become a member of a
given professional society. These questions may prove to
make for a very uncomfortable situation for the witness.
Accordingly, any vascular surgeon who states that he enjoys
having his/her discovery deposition taken, has either never
had his deposition taken by a skilled plaintiff ’s attorney nor
is not a very good witness.
During a discovery deposition, most skillful plain-
tiff ’s attorneys will not aggressively confront the defen-
dant or defendant’s expert. The witness is unlikely to
concede that he was mistaken, and that the plaintiff ’s
position is correct. In addition, the pursuit of an aggres-
sive approach by the plaintiff ’s attorney may reveal to the
defense a preview of the plaintiff ’s trial strategy, allow-
ing the defense witnesses to regroup and modify their
trial testimony. If the defendant makes an error during
the discovery deposition, plaintiff ’s counsel is likely to
simply let it pass. Such mistakes prove to be good fodder
for cross examination at trial.
Following discovery, a case evaluation hearing and a set-
tlement conference will most likely take place. Both of these
formal proceedings, while useful in establishing guidelines and
parameters, rarely result in a successful resolution of the law
suit. Accordingly, the case then proceeds to trial. At trial, the
gloves come off, and plaintiff ’s counsel will attempt almost
anything in order to discredit the defendant and his/her
experts. At this point, the defendant vascular surgeon or
defendant expert must remember two important principles.
First and foremost, answer only the question that is asked in a
simple and concise manner. Second, do not respond to taunt-
ing and baiting by plaintiff ’s council. If the witness loses their
composure, plaintiff ’s counsel wins.
In conclusion, several basic tenets must be remembered
when attempting to defend a medical malpractice law suit.
First, the course of a law suit and the conduct of the
attorney filing the suit is not a compilation of random acts,
but rather a well rehearsed play with clearly defined roles.
Only the dialogue changes from case to case. The goal is for
each side to try to convince the jury that his view is the
correct and just view. Second, a law suit is a war, and truth
is unfortunately a common casualty. Third, defendants and
expert witnesses involved in medical malpractice law suits
must maintain their composure at all cost if they hope to be
perceived as convincing advocates. Fourth, as in the oper-
ating room, physicians must maintain their focus. Answer
only direct questions. Plaintiff ’s attorney’s will often at-
tempt to engage a defense witness in idle conversation in
the hope that the witness will relax and inadvertently pro-
vide some important information or perhaps make a mis-
take in his/her testimony. Answers should be short and
directly to the point. Questions from the plaintiff ’s attor-
ney such as “What do you think happened in this case”?,
should be answered with, “I am not sure what you mean,
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Finally, and perhaps most important, be prepared. No
vascular surgeon would enter the operating room unpre-
pared. Similarly, extensive preparation is necessary for the
vascular surgeon prior to entering a court room. Knowing
what legal plays the plaintiff ’s attorney is likely to attempt
makes establishing a successful defense much easier.Remember, as in the operating room, lack of preparation is
a recipe for disaster.
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